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MEMORANDUM AND ORDER

Plaintiffs nove to conpel the production of docunents and
testimony fromthird-party United States Departnent of Defense
(“DoD" or “Departnent of Defense”). Specifically, plaintiffs
seek docunments relating to the DoD' s investigation into the
rel ease of information from DoD enpl oyee Linda Tripp’'s

security clearance formto a reporter from The New Yorker

magazine. In addition to materials relating to DoD s internal
investigation, plaintiffs seek a host of other docunents that
may not be contained in DoD s investigatory file. NMoreover,
plaintiffs have requested that DoD produce a custodi an of
records for deposition. Finally, plaintiffs nove for |eave to
suppl ement their nmotion to conpel with a letter they received

from an anonynmous source, and which they contend denonstrates



VWi te House involvenent in the release. Non-party DoD and the
gover nnment def endants oppose these notions, claimng that the
investigatory file materials are shielded from discl osure by
the | aw enforcenent privilege and that the other requests fall
out side the scope of perm ssible discovery authorized by the
Court. Upon consideration of the menoranda in support of and
opposition to plaintiffs’ notion, the relevant |aw, an ex
parte hearing with the governnent, and an in canera review of
the entire investigative file, the Court hereby GRANTS
plaintiffs’ notion for |eave to supplenent its notion to
conpel and GRANTS in part and DENIES in part plaintiffs’
notion to conpel documents and testinmony fromthe Departnent
of Defense. Non-party Departnent of Defense’s notion for a
protective order and to vacate the deposition of custodi an of

records is DENIED in part and GRANTED in part.

BACKGROUND

The instant matter derives from what has become popul arly
known as the “Filegate” case. In “Filegate,” plaintiffs
all ege that their privacy interests were violated when, in
1993 to 1994, the FBI inproperly handed over to the Wite
House hundreds of FBI files of former political appointees and

gover nnent enpl oyees under the Reagan and Bush



Adm ni strations.

The issues before the Court today, however, focus upon a
sonewhat different allegation of inproper conduct—-the March
13, 1998 rel ease by the Defense Departnent of information
contained in Linda Tripp’s security clearance formto a

reporter from The New Yorker magazi ne. By previous order, the

Court authorized discovery into the circumstances surroundi ng
the release of Ms. Tripp's background security information, to
the limted extent that this inquiry was “reasonably
calculated to lead to the discovery of a Wiite House
connection to the release of Tripp's private governnent

information.” See Alexander v. FBI, Civ. No. 96-2123,

Mermor andum and Order at 6-7 (D.D.C. April 13, 1998). 1In so
ruling, the Court reasoned that discovery into the DoD rel ease
m ght be relevant if it could establish circunstanti al
evi dence of White House m suse of government information,
simlar to the conduct alleged in Filegate. While authorizing
di scovery into this “limted area,” however, the Court
expressly foreclosed the possibility that such discovery would
degenerate into a “roving conmm ssion” to investigate alleged
Whi t e House and Executive Branch scandals. 1d. at 7.

In addressing plaintiffs’ first notion to conpel targeted

at this line of discovery, and after conducting in canera



revi ew of docunments wi thheld pursuant to the attorney-client
privilege and the deliberative process privilege, the Court
ordered DoD to produce a number of these docunents. Al exander
v. FBl, 186 F.R D. 154,158-65 (D.D.C. 1999). At the sane
time, the Court ordered DoD to produce in canmera those
materials for which it clained the | aw enforcement privilege

and to submt briefing and decl arati ons expl ai ni ng how the ten

factors set forth in In re Sealed Case, 856 F.2d 268, 271

(D.C. Cir. 1988)(citing Frankenhauser v. Rizzo, 59 F.R D. 339

(E.D.Pa. 1973)) apply to these docunents. 1d. at 166-168.
Subsequently, in conducting its prelimnary in canera
review of the investigatory files materials, the Court noticed
t hat non-party Departnent of Defense had produced docunents in
exi stence only up to the return date of the Rule 45 subpoena,
whi ch was May 6, 1998. While commenting that such an approach
was entirely proper, given that a non-party served with a
subpoena duces tecumis under no duty to supplenent its
di scovery responses, the Court authorized plaintiffs to serve
an additional Rule 45 subpoena on the Departnent of Defense
that would cover any docunents post-dating the return date of

t he original subpoena. Alexander v. FBI, Civ. No. 96-2123l 97-

1288, Menorandum and Order at 2-3 (D.D.C. June 25, 1999)

(noting the differing obligations inposed on parties and non-



parties under Fed.R Civ.P. 26(e) and Fed.R Civ.P. 45(d)). By
the same order, the Court required DoD to supplenent its
previous in camera subni ssion of investigatory files with any
docunments responsive to a subsequent subpoena. [d. at 4.

In its second Rul e 45 subpoena, issued in June 1999,
plaintiffs seek docunents not yet produced to the plaintiffs
or the Court that relate to DoD s release of information from
Linda Tripp' s security clearance form [In addition,
plaintiffs seek all docunments related to the DoD s
comruni cations to the nedia regarding Tripp, all docunents
relating to Investigative Group, Inc., and its enpl oyees
including Terry Lenzner and Larry Potts, all docunents
relating to Anthony Marceca’s detailing to the White House,
all docunments concerning the White House’'s obtaining of FBI
files, reports or other data concerning fornmer Reagan and Bush
appointees, all records relating to coments by George
St ephanopoul os on the so-called “Ell en Rometsch strategy,” and
all tel ephone records docunenting calls relating to the
af orementi oned requests. And, nost recently, plaintiffs have
noved to supplenment their notion to conpel with a January 1999
letter witten by Les Bl ake, Chief, Ofice of FOA and Privacy
at the Departnent of Defense, to Jay Wller at the U S

Government Accounting Office. Notably, the letter recounts a



March 18 neeting between Bl ake and the Director of the Defense
Security Service, Margaret Minson, in which she criticized

Bl ake for creating a “record” of Clifford Bernath’'s request
for the information from T Tripp's file and remarked that “this
is a very serious issue which could involve the inpeachnent of
the President.” Exhibit 1, Plaintiffs’ Mtion for Leave to
Suppl enent Plaintiffs’ Mtion to Conpel Production of
Docunments and Testinony fromthe Departnment of Defense (filed
January 4, 2000).

The Departnment of Defense presents a host of chall enges
to plaintiffs’ second subpoena. To start, DoD asserts that
certain of the materials requested under the second subpoena
are protected from di sclosure by the | aw enforcenment
privilege. 1In addition, to the extent that plaintiffs’
requests target materials not covered by the investigatory
records privilege, DoD maintains that such requests exceed the
scope of the additional Rule 45 subpoena authorized by this
Court, as well as the limted scope of discovery all owed
agai nst the Departnent of Defense. Specifically, DoD contends
that in its order permtting plaintiffs to serve an additional
subpoena, the Court foreclosed them from seeking any
i nformation beyond what m ght be contained in DoD s

“investigatory files.” Alternatively, DoD asserts that these



requests are not “reasonably calculated to lead to the

di scovery of adm ssible evidence on the issues of the

obtai ning and m suse of Tripp's governnment files,” and thus
exceed the narrow scope of discovery this Court permtted

agai nst the DoD. Al exander v. FBI, Civ. No. 96-2123; 97-1288,

Menmor andum and Order at 6-7 (D.D.C. April 13, 1998). DoD
further objects to a deposition of a custodian of records,
contending that the Court’s previous order only authorized a
subpoena duces tecum that plaintiffs have exceeded the nunber
of depositions allowed by the Local Rules, and that “there is

no particular ‘custodian of records for the DoD.

The governnment defendants al so oppose the second notion
to compel. They argue that plaintiffs have exceeded their 20-
deposition limt and assert that these requests constitute
“general discovery,” which was suspended on June 12, 1999 and
that any further general discovery would resume only after the
resolution of the class certification and scope-of - enpl oynent
i ssues.

DoD al so opposes plaintiffs’ notion for | eave to
supplenment its notion to conpel. To start, DoD correctly
asserts that it was under no obligation under the first

subpoena to produce the Bl ake letter as it was created after

the return date (May 6, 1998). By contrast, however, DoD



advances that it is not obligated to produce the Bl ake letter
in response to plaintiffs’ second subpoena, despite the fact
that it falls within the time period covered by the subpoena,
because the DoD has objected to that subpoena in its entirety.
Mor eover, the DoD asserts that “the Blake | etter had nothing
to do with, and is not a part of the Inspector General’'s file
produced in camera to the Court.” Menorandum of Points and
Aut horities in Support of the Departnent of Defense’'s
Opposition to Plaintiffs’ Mtion for Leave to Suppl enent
Plaintiffs’ Mdtion to Conpel, at 6 n.5, (filed January 28,
2000). Thus, according to DoD, the Bl ake |etter was not
consi dered responsive to the subpoena and, hence, was not
produced to either the plaintiff or the Court because the
di scussion recounted in it occurred after the rel ease and
t hus, had “no bearing on the release itself, as it concerned
Bl ake’ s creation of a witten record of the circunstances of
the rel ease, not the specific contents of that record.” 1d. at
8 n.8. Suffice it to say that the Court is mnd-boggled as to
how the DoD can seriously maintain that this docunment was not
responsive to a request that asks for the foll ow ng:
Any and all records, correspondence, notes,
conmmuni cations or other docunents, that have not yet been
produced to the Plaintiffs or the Court, concerning or
relating to the U S. Departnment of Defense' s (DoD) and/or
the White House's release of information from Li nda

Tripp’'s DoD files to reporter Jane Mayer and/or others

8



and any and all attempts to withhold information fromthe

public and/or investigators about the details of that

release. . . . (Plaintiffs’ Request No. 1)

Simply put, DoD s assertion that the Blake letter is not
responsive to this request is incredul ous. Mreover, DoD s
excessive parsing of the request in order to avoid production
of a responsive docunent calls into question both the adequacy
of DoD s search for responsive docunents and its good faith
efforts to conply with the subpoena.

As expl ai ned bel ow, the Court hereby GRANTS in PART and
DENIES in part plaintiffs’ notion to conpel docunents and
testimony from non-party Departnent of Defense. DoD s notions
to vacate the notice of deposition of a custodian of records

and for a protective order preventing such a deposition are

DENI ED in part and GRANTED in part.

1. DI SCUSSI ON

A. In Camera Review of DoD’s Investigative File

Prior to addressing the Department of Defense s |aw
enforcement privilege claim the Court exam ned the DoD s
investigative file to determ ne the threshold question of
rel evance. That is, the Court reviewed the DoD I nspector
General’s file to assess whether it contained information that
is “reasonably calculated to |l ead to the discovery of a Wiite

9



House connection to the release of Tripp s private government

information.” See Al exander v. FBI, Civ. No. 96-2123,

Mermor andum and Order at 6-7. Having reviewed the entire
investigative file in camera, as well as conducting an ex
parte, in camera hearing with the governnment regarding the
applicability of the |aw enforcenent privilege to these
docunents, the Court has determi ned that the materials
conpiled by the DoD during its investigation into the Tripp
rel ease are curnul ative, and thus, nerely duplicate the
circunstantial evidence plaintiffs have al ready devel oped or
obt ai ned t hrough ot her discovery in this case. Moreover, the
DoD materials contain no direct evidence of inmproper Wiite
House i nfluence or m suse of government information that would
be relevant to plaintiffs’ allegations in Filegate. Thus, in
i ght of these findings, the Court need not reach the issue of
whet her the | aw enforcenment privilege would shield these

materials from di sclosure.? Rather, because the Court finds

The Court cannot resist noting that the Departnent of
Def ense persists in maintaining that the investigation into
the Tripp release is “ongoing,” notw thstanding the fact that
the rel ease occurred on March 13, 1998, al npst two years ago.
| ndeed, the Court finds it inmpossible to fathom how an
internal investigation into such a sinple matter could take so
|l ong to conclude. Likew se, the “ongoing” nature of the
i nvestigation appears equally inplausible given the fact that
the Tripp release presents such a clear violation of the
Privacy Act, as this Court has previously noted. And, finally,
the DoD' s position is further undercut by its conplete failure

10



that the materials submtted to the Court under DoD s cl ai m of
| aw enforcenment privilege, do not contain any non-cunul ative

i nformation reasonably calculated to lead to the discovery of
a \Wite House connection to the release, plaintiffs’ motion to
conpel the production of these materials is DENIED. To the
extent that plaintiffs’ Request No. 1 seeks docunents not
contained in the investigatory file produced to the Court,
however, plaintiffs’ motion to conpel Request No. 1 is

GRANTED

B. The Adequacy of the DoD’s Search for Responsive
Documents
The fact that the DoD s Inspector General files do not
contain any direct evidence of \Wiite House involvenent in the
rel ease of the information on Ms. Tripp is hardly surprising,
however. To the contrary, such a result my be entirely
reasonable, as this investigation was internal, and thus, by

its nature, focused exclusively on DoD, and not White House,

to offer the Court any credible evidence what soever that
denonstrates that the investigation, in fact, continues in
good faith. Thus, had this Court reached the issue of the
DoD' s | aw enforcenment privilege claim which requires district
courts to consider, inter alia, whether an investigation is
ongoing, In re Sealed Case, 856 F.2d at, this Court would been
forced to conclude that DoD's claimthat this investigation is
“ongoi ng” fails.

11



enpl oyees. But irrespective of the scope of the DoD s
internal investigation, the recent revelation of the Les Bl ake
letter, which was authored in January 1999 (well within the
time frame covered by the second subpoena), suggests that the
DoD t ook a somewhat hal f-hearted approach to determ ning

whet her there was i nproper White House involvenent in the

rel ease of the information on Tripp. And, at a mninmum the

| etter denonstrates that DoD has not conducted an adequate
search for docunments responsive to the second subpoena.
Accordingly, a deposition of a custodian of records may be
taken in order to address these concerns about the adequacy of
DoD s search and conpliance with the subpoena. Moreover, DoD
nm stakenly relies on the Advisory Note to Rule 45 in
contending that the Rule 45 presents an “either/or” option
with respect to requests for docunents or deposition. To the
contrary, the text of the Rule itself makes plain that no such
election is contenplated. See Fed.R Civ.P. 45(a)(“A command to
produce evidence or to permt inspection my be joined with a
conmand to appear at trial or hearing or at a deposition, or
may be issued separately.”). Accordingly, plaintiffs notion
to conmpel testinony froma custodian of records of the
Departnent of Defense is granted in order for such person, or

persons, to address the adequacy of the DoD s search for

12



documents responsive to the second subpoena.

C. Plaintiffs’ Motion to Compel Documents from DoD
As noted above, discovery from DoD was to be limted to
met hods “reasonably calculated to lead to the discovery of a

Whit e House connection to the [DoD s] release of Tripp's

private governnent information.” Alexander v. FBI, 186 F.R D.
at 157. By contrast, any discovery targeting information
beyond the issue of the DoD release on Ms. Tripp constitutes
general discovery, which has been suspended pending the
Court’s resolution of the class certification and scope- of -
enpl oynment i ssues under the Westfall Act. Accordingly, to the
extent that plaintiffs’ requests for docunents under the
second subpoena seek docunents pertaining to Ms. Tripp and the
rel ease of information about her by DoD, such requests are
proper and plaintiffs’ notion to conpel shall be granted. In
addition, the Court will authorize Plaintiffs’ Request No. 4,
whi ch seeks docunents pertaining to the detailing of Anthony
Marceca to the White House, as this request conprises
addi ti onal and proper discovery regarding the scope-of-
enpl oynent i ssues.

Plaintiffs’ docunent requests in the second subpoena seek

the foll ow ng:

13



Plaintiffs’ Request No. 1: Any and all records,
correspondence, notes, conmmunications or other docunents,
t hat have not yet been produced to the Plaintiffs or the
Court, concerning or relating to the U S. Departnent of
Defense’ s (DoD) and/or the White House’'s rel ease of
information fromLinda Tripp's DoD files to reporter Jane
Mayer and/or others and any and all attenpts to w thhold
information fromthe public and/or investigators about
the details of that rel ease.

Plaintiffs’ Request No. 2: Any and all records,
correspondence, notes, conmunications or other docunents
t hat have not yet been produced to the Plaintiffs’ or the
Court, concerning or relating to communications to or
from any nenmber of the media concerning or relating to
Li nda Tri pp.

Plaintiffs’ Request No.3: Any and all records,
correspondence, notes, conmmunications or other docunents
t hat have not yet been produced to the Plaintiffs’ or the
Court, concerning or relating to Investigative G oup,

Inc. (IG, its enployees and/or any agents thereof,
including but not limted to, Terry Lenzner,and Larry
Potts.

Plaintiffs’ Request No. 4: Any and all docunents or
conmuni cations concerning or relating to the detailing of
Ant hony Marceca to the White House.

Plaintiffs’ Request No.5: Any and all records,
correspondence, notes, conmmunications or other docunents
concerning or relating to the Clinton White House’'s
obt ai ning of FBI background investigation files, FB
sunmary reports, or FBI raw data on former Reagan and
Bush Adm ni strati on appoi nt ees.

Plaintiffs’ Request No. 6: Any and all records,
correspondence, notes, comrunications or other docunents
concerning or relating to comments nade by George
St ephanopoul os about the Ell en Ronmetsch strategy on the
February 8, 1998 edition of ABC s “This Wek.”

Plaintiffs’ Request No. 7: Any and all tel ephone
records docunenting or denonstrating tel ephone calls
concerning or relating to each of the requests |isted

14



above.

On their face, Plaintiffs’ Requests Nos. 1 and 2 deal
with information relating to Ms. Tripp. Accordingly, these
requests appear “reasonably calculated to the discovery of a
White House connection to the [DoD s] release of Tripp's
private government information,” and therefore, shall be

permtted. Alexander v. FBI, 186 F.R. D. at 157. Specifically,

Plaintiffs’ request No.1l is relevant because, to the extent

t hat responsi ve docunents exist outside the DoD I nspector
CGeneral’s investigative files, such materials would bear
directly on whether there was any inproper action on the part
of the White House concerning the release. Simlarly,
plaintiffs’ request No.2 is proper because DoD s

conmuni cations with the nedia regarding Tripp lie at the heart
of the perm ssible discovery fromthe DoD, i.e., DoD s rel ease

to The New Yorker. Plaintiffs’ Request No. 3 will also be

al l owed, but only to the extent that the materials requested
regardi ng I nvestigative Goup, Inc., or its enployees, is
directly linked to the Tripp issue. Investigative G oup,
Inc., was hired by President Clinton’s attorneys to work on
his defense in the Paula Jones and Monica Lew nsky matters.

Thus, to the extent any docunments relating to the DoD Tripp

15



rel ease even exi st and are in DoD s possession, such materials
may be relevant to denonstrate an unofficial connection
bet ween the DoD and the \White House.

In addition to the requests directed at the precise issue
of the DoD-Tripp release, the Court will also authorize
Plaintiffs’ Request No. 4, which seeks docunents relating to
Ant hony Marceca’'s detailing to the White House, despite the
fact that this request has been made rather late. The
requested materials concerning Marceca are relevant to the
scope-of - enpl oynent issues pendi ng before the Court. Marceca
went to the White House fromthe Departnent of Defense and is
all eged to be primarily responsible for obtaining the FBI
files that are the subject of this suit.

Wth respect to Plaintiffs’ Requests Nos. 5 and 6, the
Court finds that these requests seek general discovery, which
remai ns suspended pending the resol ution of class
certification and scope-of-enploynment. As such, plaintiffs’
notion to conpel responses to these requests is denied.

As to plaintiffs’ final request, No. 7, which seeks
t el ephone records relating to the docunent requests, the Court
will grant plaintiffs’ nmotion to conpel, but only for those
records relating to requests Nos. 1, 2, 3 and 4, which are

aut hori zed by this order.
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LT CONCLUSI ON

For the reasons set forth above, the Court hereby GRANTS
in part and DENIES in part Plaintiffs’ Mtion to Conpel
Production of Docunments and Testinony from the Defense
Departnent; and it is further

ORDERED that Plaintiff’s Mdtion to Show Cause is deened
W THDRAWN; and it is further

ORDERED that Plaintiff’s Mdtion for Leave to Suppl enent
Plaintiffs’ Mtion to Conpel Production of Docunments and
Testinmony fromthe Departnent of Defense is GRANTED;, and it is
further

ORDERED that Plaintiff’s Mdtion to Extend Tinme to 2/14/00
to File A Reply to Departnent of Defense’s Opposition to
Plaintiffs’ Mdtion for Leave to File Supplenent to Mbtion to
Conpel is GRANTED;, and it is further

ORDERED t hat Non-party Departnment of Defense’s Mtion for
Protective Order is DENIED in part and GRANTED in part; and it
is further

ORDERED t hat Non-party Departnent of Defense’'s Mdtion to
Vacate the Deposition of the Custodian of Records is DENIED
and it is further

ORDERED t hat the Non-party Departnment of Defense shal

search for and produce the additional docunents sought by
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plaintiffs no later than twenty (20) days fromthis date.
SO ORDERED.

DATE:

Royce C. Lanberth
United States District Judge
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